










applying literary theories to legal analysis,
considering whether any text can have objec-
tive or permanent meaning. 

Most Law and Literature courses, though,
assign works of fiction, and that's the path
I've followed. I've chosen novels, short sto-
ries, and plays for my students to read, often
taking suggestions from members of the class.
Over the years, I've included many well-
known classics which would make any "top
ten" list of works with legal themes, such as
Billy Budd, The Merchant of Venice, The
Stranger, and The Trial. I've also assigned
books by more contemporary authors,
including Russell Banks, Margaret Atwood,
Toni Morrison, and John Irving, and shorter
works by Susan Glaspell and Katherine Anne
Porter. We've read works that portray racial
and ethnic prejudice, take place in other
countries or unfamiliar cultures, and relate to
significant historical and political events.
Many of the works include lawyers both as
protagonists and as minor characters, and
almost all involve some aspect of the law and
the legal process. 

One of my goals reflects the point made
years ago by Justice Cardozo: I hope that
exposure to the elements of style on display in
great literary works will help students become
more effective writers and more careful read-
ers. We focus on narrative structure, images,
and metaphors, and we consider ambiguities
and nuance. But the broader issues are the
ones that primarily engage the students and
encourage their active participation. 

Frequently, the last work we read is The
Remains of the Day, a novel by Kazuo
Ishiguro that is only tangentially about the
law. The protagonist of the story is an English
butler in the mid-20th century, at the end of
his career and looking back on the years he
spent in the service of his master. The butler
sought his rewards in his work, devoting
himself to those responsibilities. And yet the
attributes he so carefully cultivated for profes-
sional success—deference, detachment, and
moral neutrality—have also led to personal
isolation and a sense of moral failure. In class,
we discuss his inability to engage with other
people, and the opportunities for interaction
that he ignored. We consider how a profes-
sional, whether a butler or a lawyer, might
define the role of service to another in order
to avoid such a sad ending.11

The butler suffered from the lack of
meaningful connection: to his colleagues, his
family, and his master as well as to a deeper

sense of his own values. Law students and
lawyers, who are encouraged to maintain an
impersonal stance and an emotional distance
in their work, can be in danger of heading
toward that same fate. They should welcome,
and search out, occasions for self-reflection,
emotional engagement, and meaningful con-
versations with colleagues. Reading and dis-
cussing works of literature invites us to join
with others, and to look within ourselves, as
we strive to lead lives of moral purpose and
personal fulfillment. 

I have to admit to one other goal for my
students in Law and Literature: that they leave
with a renewed appreciation of the pure pleas-
ure of reading a good book. Many of them tell
me that they've enjoyed reading fiction in the
past, but just haven't had time to pursue that
hobby during law school. I know, of course,
that they're not likely to have more free time
once they enter the bar. And so, while I urge
them to think about the professional benefits,
I also want them to remember that reading
can provide necessary rest and rehabilitation,
that it can be (in the words of W. Somerset
Maugham), "a refuge from almost all the mis-
eries of life." As lawyers face the increasing
demands and stress of law practice, they
would do well to remember that literature,
whether read alone or with others, can be an
enduring source of reward and satisfaction. 

Some of the works I've included in my
Law and Literature seminar: Antigone
(Sophocles); Bartleby the Scrivener
(Herman Melville); Beloved (Toni
Morrison); Billy Budd (Herman Melville);
The Bluest Eye (Toni Morrison); The Cider
House Rules (John Irving); The Death of
Ivan Ilych (Leo Tolstoy); The Handmaid's
Tale (Margaret Atwood); Judgment at
Nuremberg (play version by Abby Mann);
A Jury of Her Peers by Susan Glaspell;
Justice is Blind (Thomas Wolfe); A Lesson
Before Dying (Ernest J. Gaines); A Man for
All Seasons (Robert Bolt); Master Butchers'
Singing Club (Louise Erdrich); The
Merchant of Venice (William Shakespeare);
Midnight Assassin (Patricia L. Bryan and
Thomas Wolf ); Native Son (Richard
Wright); Noon Wine (Katherine Anne
Porter); O Pioneers! (Willa Cather); Paris
Trout (Pete Dexter); The Reader (Bernhard
Schlink); Reading Lolita in Tehran (Azar
Nafisi); Remains of the Day (Kazuo
Ishiguro); Snow Falling on Cedars (David
Guterson); The Stranger (Albert Camus);
The Sweet Hereafter (Russell Banks); Their

Eyes Were Watching God (Zora Neale
Hurston); The Trial (Franz Kafka); Woman
Hollering Creek (Sandra Cisneros). �

Patricia L. Bryan is a professor of law at the
University of North Carolina at Chapel Hill,
where she teaches tax classes and a seminar in
Law and Literature. Bryan is the co-author
(with Thomas Wolf) of Midnight Assassin: A
Murder in America's Heartland (Algonquin
2005; U. of Iowa paperback 2007), which tells
the story of Margaret Hossack, an Iowa
farmwife who was accused of killing her hus-
band and whose 1901 murder trial was the
inspiration for Susan Glaspell's A Jury of Her
Peers. She is currently working on a nonfiction
book entitled John Wesley Elkins: The 19th
Century Boy Murderer of Anamosa.
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11. For an excellent discussion of this novel and ques-
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NC IOLTA was created by the State
Bar, with approval from the NC Supreme
Court, as a way to fund civil legal services
for the poor, and programs that further the
administration of justice. Prior to the
IOLTA program, lawyers' general trust
accounts earned no interest. Now, through
IOLTA, attorneys place these nominal,
usually short-term, client funds into a sin-
gle, pooled, interest-bearing trust account.
Banks forward the interest, minus permis-
sible service charges, to the IOLTA pro-
gram which uses the money for law-relat-
ed charitable purposes.

By order of the NC Supreme Court,
the NC IOLTA program became manda-
tory effective January 1, 2008. Prior to

that time, 75% of
eligible attorneys
(i.e., those who
maintain general
trust accounts)
already partici-
pated in the pro-
gram.

In the early
years, IOLTA
staff and board
members spent
much of their
time educating lawyers about the program
and working to grow participation steadi-
ly. In addition, staff, trustees, and State
Bar officers worked with the NC Supreme

Court to get the IOLTA program convert-
ed from an opt-in to an opt-out program,
which finally came to fruition beginning
in 1994.

NC IOLTA Perseveres Through
Income Fluctuations

B Y C L I F T O N B A R N E S

W
hen the NC Interest on Lawyers' Trust Accounts was implemented in April 1984, few

could have imagined that one day every eligible lawyer would be taking part and

that lawyers and

bankers would be

working hand-in-hand to make the program a success. Now, 25

years later, that's exactly what's happening.

In celebration of the 25th anniversary of NC IOLTA, the NC State Bar Journal is publishing a three-part series on NC IOLTA during 2009. The
article that appeared in the spring issue focused on the program's establishment and its exceptional leadership throughout its history. This article dis-
cusses the ups and downs of IOLTA's income over the years. The final article will appear in the next quarter's issue and will highlight some of the pro-
gram's grantmaking. 

Rob Colvin/Images.com
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Martha Lowrance was one of those
instrumental in pushing for that change,
which resulted in participation growing to
about 60%. "I did not think North
Carolina would ever go to a mandatory
program but would enforce the opt-out
program to get the maximum funding it
could," said Lowrance, who joined the
program just a month after it started and
served as executive director of IOLTA
from 1985-1995. "Times changed after I
left and I was wrong about North Carolina
having a mandatory IOLTA program."

The US Supreme Court ruled in 2003
that the Washington State IOLTA pro-
gram did not violate the Fifth
Amendment. Subsequently, cases against
the Texas and Washington programs were
dismissed. In 2004, the Supreme Court
refused to hear another Fifth Amendment
case against the Missouri IOLTA program. 

"The change from a voluntary program
to a mandatory program was almost
inevitable once it was clear that there were
no legal impediments," said Tom
Lunsford, NC State Bar Executive
Director. 

"Funds held in general trust accounts
cannot be economically invested for indi-
vidual clients and the interest on such
funds is like 'found' money on the side-
walk," Lunsford said. "It really makes no
sense to stoop down and pick up only
75% of it when the rest is there for the
taking, and when the prescribed uses for
such money are so compelling," he said.

Since 1985, NC IOLTA has provided
urgently needed funding for civil legal
services to poor North Carolinians
through grants made to legal services pro-
grams and volunteer lawyer programs.

"And the beauty of it, as far as the
lawyers are concerned, is that participation
in IOLTA is hassle-free and cost-free,"
Lunsford said. "There's very little reason
to oppose universal participation and,
happily enough, there has been virtually
no opposition."

In August 2007, the NC State Bar
Council, with support from the NC Equal
Access to Justice Commission and the NC
Bar Association, petitioned the NC
Supreme Court to direct the State Bar to
implement a mandatory IOLTA program.
In October of that year, the NC Supreme
Court did just that.

Attorneys had until June 2008 to com-

ply by ensuring that all their general client
trust accounts had been set up as IOLTA
accounts. The IOLTA program registered
more than 3,000 new IOLTA accounts
that they attribute to the change.

"As it turns out, we made this change at
a particularly good time as the economic
crisis has meant that most IOLTA pro-
grams have seen serious declines in IOLTA
income," said Evelyn Pursley, executive
director of the NC IOLTA program. 

Some IOLTA programs have seen their
income decline by as much as half and
many have had to cut grants. "In some
states legal aid programs have laid off staff
due to cuts in IOLTA grants—all this
coming at a time when the legal aid serv-
ices are more sorely needed because of the
economy," Pursley said.

In North Carolina, however, the
IOLTA program's income surpassed $5
million for the first time in 2008 and
increased 16% over 2007. "If we had not
gone to mandatory, we estimate our
IOLTA account income would have
decreased by around 13%," Pursley said.
"Approximately 25% of our total income
in 2008 came from the new IOLTA
accounts."

The 2008 income allowed more than
$4.1 million in grant money to be award-
ed again for calendar year 2009. That was
a NC IOLTA record for most money
granted in a year in 2008, and grant-mak-
ing was kept flat for 2009 in anticipation
of income declines.

Pursley said the changeover to manda-
tory went "very smoothly." IOLTA staff
spent a lot of time on the phone with
bankers and attorneys answering questions
and helping set up accounts. 

"We focused on customer service," she
said. "We have received thanks and com-
pliments from attorneys for working with
them quickly and efficiently."

The IOLTA staff disseminated infor-
mation through the State Bar website and

law-related publications and organiza-
tions, in addition to direct mailings to
banks and law offices. Pursley was also
asked to prepare presentations for banks
and their attorney customers.

"We found this changeover provided a
'teachable moment' for educating attor-
neys about trust account practices," she
said. "We also worked with Alice Mine
(State Bar Counsel) and Bruno DeMolli
(State Bar Auditor) to answer questions
and to disseminate information about fre-
quently asked trust account questions."

The mandatory trend has expanded
nationwide. Rhode Island becomes the
39th mandatory IOLTA jurisdiction this
year. 

Former IOLTA trustees talk about how
rewarding yet time-consuming it was to
reach out to law firms to take part in the
program prior to it becoming mandatory.

"I was enthusiastic about it when I
joined the board," said Charlotte attorney
Jim Talley, who served as a trustee from
2002-2008. "I worked with our law firm
to make sure we were involved. Once
firms knew about how much good the
program does, most took part. I was pleas-
antly surprised that, even though it wasn't
mandatory, some 75% of NC law firms
participated in IOLTA."

Ray Owens, a Charlotte lawyer, credits
Pursley in large part with increasing the
participation of eligible attorneys from
59% in 1997 to 75% in 2007. Owens
chaired the committee which hired Pursley
as the executive director in 1997.

"Before mandatory, it was a continuing
task to increase attorney participation, and
she did an excellent job of increasing the
figures," Owens said. 

He said Pursley has credibility with all
the various constituencies involved with
IOLTA and that came in handy when
working through some legal services
restructuring that occurred throughout
the state not long after she was hired. "I'll
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take all the credit for hiring Evelyn,"
Owens said with a laugh.

Pursley said that, once hired, the
trustees asked that she work to increase the
number of lawyers with IOLTA accounts.
"I believe that one reason I was selected for
the position was that I was doing some
fund raising and public relations work,
and working with volunteers at my posi-
tion at the Duke Law School," she said.

For her part, Pursley credits the trustees
and the assistance of various councilors
and other bar leaders who contacted non-
participants in the IOLTA program. In
fact, in 2001, then-State Bar President
Jerry Parnell made a point to make contact
with all non-participants during his
tenure.

Pursley said her office worked to raise
visibility of the program by putting regu-
lar updates highlighting income and
grants in the State Bar Journal, by speak-
ing to law students, by participating in
continuing legal education programs, and
by making reports at State Bar meetings as
well as meetings of other voluntary bar
groups.

"The program did well in signing up
attorneys, and, prior to going mandatory
had almost all the largest firms in the state
participating," she said. "We kept a list of
firms with ten or more attorneys and asked
trustees to make contact with those firms."

Ed Aycock, a former trustee, said going
to mandatory will allow board members to
use their time in a different, more effective
way. "Hopefully, mandatory participation
has eliminated the need for trustees to
devote time, energy, and resources to
achieving full participation in the program
by eligible lawyers, thereby enabling them
to focus on enhancing revenue and effec-
tively allocating funds to grant recipients,"
he said.

That's exactly what it has done, said
Robert F. Baker of Durham, who current-
ly serves on the board. "The main change
for the work of the trustees is that less time
is spent recruiting lawyers to participate
and more time is spent in efforts to get
banks to increase interest paid on lawyers'
trust accounts and to decrease service
charges on those accounts," Baker said.

In fact, Baker said that the most
rewarding aspect of his service with
IOLTA so far has been working with rep-
resentatives of a large bank to successfully
persuade them to increase the amount of
interest paid and to waive service charges
on the lawyer trust accounts at their bank.
"That resulted in a very large increase in
income to IOLTA from that bank," he
said. 

In the late 1990s, after speculating on
how to approach banks and who to con-
tact to negotiate for the best policies on

IOLTA accounts, the State Bar put effort
into adding IOLTA trustees who have ties
to the banking industry. For example,
Aycock, who is counsel at the NC Bankers
Association, served two three-year terms
on the board from 1999 to 2005 and
chaired the board in 2004-05. "Not only
was he a stellar trustee," Pursley said, "but
he continues to be a wonderful resource
for the program when we need to craft a
message for or talk to bankers."

Because interest on lawyers' trust
accounts is the main source of revenue for
IOLTA, Aycock said it's essential that the
board of trustees includes a representative
of the banking industry. 

"A representative of the banking indus-
try provides information about, and
understanding of, bank operations relating
to IOLTA accounts, including rate and fee
structures that banks apply to IOLTA and
other commercial accounts," Aycock said.

The representative, who also acts as a
liaison to the banking industry, helps
bankers understand IOLTA and helps
IOLTA trustees understand banking pro-
cedures, he said.

Ayock states that bankers and lawyers
alike need to understand that IOLTA is an
integral part of the State Bar and legal pro-
fession's responsibility to ensure that qual-
ity legal representation is available to all
who need the assistance of counsel.
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"Funding provided by IOLTA is essential
to the continued success of those programs
that provide legal services to the indigent
and which further the administration of
justice," he said.

A current trustee who understands
bankers and lawyers is Michael C. Miller,
who is president and CEO of
CommunityOne Bank based in Asheboro.
"Banks are already among the most gener-
ous corporate citizens in their communi-
ties," Miller said. "Even so, it can help for
the IOLTA board to have a resource from
the banking point of view to keep bank
management and boards informed about
the benefits of IOLTA participation, par-
ticularly in relation to banks' obligations
to low and moderate income borrowers."

Miller, who was incoming chairman of
the NC Banker's Association when he
joined the board in 2003, had been an
attorney with experience handling busi-
ness transactions and closing real estate
loans. Aycock solicited his interest and
willingness to serve on the board if asked.

"He is now in his sixth year as a trustee
and has served as our chair," Pursley said.
"Mike is an attorney but has spent most of
his career as a banker in North Carolina.
He is a wonderful liaison to the banking
industry and will continue to be able to
educate his fellow bankers about IOLTA
once he leaves the board."

Miller said that when he does leave the
board he would like to see lawyers contin-
ue to "cultivate" the activities of banks
with IOLTA. "Banks have voluntarily
done a good job with rates paid and serv-
ice charge waivers or limitations, and are
positively influenced by the attorneys who
do business with them," he said. 

Although probably 90% of all IOLTA
income is derived from six banks, manda-
tory IOLTA has given more community
banks the incentive to join the effort, he
said.

Pursley said the IOLTA program has
used the carrot approach with banks. "We
highlight the banks that give us the best
policies on our bank list, which is on the
State Bar website, (www.ncbar.gov), and
we publish good news about changes to
bank policies in a bank news box in the
quarterly State Bar Journal," she said. "The
banks have become very interested in
whether they are highlighted on that list
because they are interested in their attor-

ney clients."
Ward Hendon, an Asheville attorney

who served as a trustee from 1993 to
1999, said that, unfortunately, neither
clients nor the general public knows much
about IOLTA and the good works it does.
But, while he understands and appreciates
what lawyers have done to make IOLTA a
success, he's not looking so much for the
legal profession to receive the accolades. 

"This is money that once went to the
banks," Hendon said. "It's the banks that
should get some credit for it."

It's Hendon himself who gets some
credit for keeping funds available for
grants steady. The amount of interest
income IOLTA takes in depends on fluc-
tuating interest rates. Hendon encouraged
the trustees to establish a reserve fund in
anticipation of the times when income
falls so much that the ability to continue
ongoing grants is affected. The reserve
fund was established in 1996, and in
2004, for the first and only time, the
trustees authorized use of the funds from
reserve to keep ongoing grants steady.

"Although the reserve fund wasn't used
for years, I thought it was a great idea
when I was a trustee," Hendon said. "As it
turns out, I have been reading about prob-
lems other states are having that we aren't
having because we have a reserve fund."

Prior to the reserve fund, known infor-
mally as the Ward Hendon Fund, when

interest rates dropped, grants had to be
cut. In 2004, while income was down
more than $1 million from just two years
earlier and lower than at any time since
1995, IOLTA grants remained steady in
North Carolina.

"Because our grants often support
operating expenses, it affects individuals'
salaries as well as the financial health of
grantee organizations and their ability to
provide equal access to justice," Pursley
said. "So, grant decreases are particularly
difficult for everyone."

The reserve fund balance started out at
about $250,000 and had worked up to
$1.5 million by the time it was first used.
The board has not only replenished the
reserve since 2004, it has increased it to
more than $2 million, which is about half
of the current annual grant amount. In
fact, since income declines are expected
now that all new mandatory accounts are
signed up, the trustees put all additional
income from the most recent cycle into
the reserve fund so that the program
would have what it needs for the 2010
grants.

Since the NC IOLTA program is not
part of a bar foundation, nor does it take
part in fundraising, the income for grants
comes from the interest remitted from
IOLTA accounts. Now that the program is
mandatory, other than negotiating with
banks for the best interest rates and lowest
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service charges, there are few ways to
increase income.

The next issue on the horizon aimed at
increasing income is "comparability,"
which requires lawyers to hold their
accounts only at banks that agree to pay
IOLTA accounts the highest rate available
on similar accounts at the bank.

"It is similar to other State Bar require-
ments for banks that want to hold attor-
ney trust accounts—for example, Non
Sufficient Funds notices and reporting
requirements," Pursley said.

Twenty-four IOLTA programs have
now instituted "comparability" with

income doubling or tripling in some
instances.

NC State Bar President John
MacMillan has made exploring this con-
cept a goal of his administration and a
consultant is analyzing IOLTA accounts at
the largest banks to see how well it would
work in North Carolina. (For more infor-
mation, see the Comparability FAQ on
page 36.)

The trustees tend to agree that whatev-
er can be done to help the grantees should
be done. "The needs of the indigent pop-
ulation are probably beyond what any of
us can imagine or forecast," Miller said.

"The trustees will work to fund as much as
is possible and prudent, given the difficult
economic times in which we are all work-
ing." �

The third and final article in the series
celebrating 25 years of the NC IOLTA pro-
gram will deal with grants and appear in the
Fall 2009 Journal. 

Barnes, who majored in journalism and
political science at UNC-Chapel Hill, served
as director of communications of the NC Bar
Association from 1987-2002. He now runs
his own writing, editing, and web develop-
ment business named cb3media.com.

My summer of work as an IOLTA-
funded intern at Pisgah Legal Services
(PLS) was an extremely rewarding, occa-
sionally frustrating, and always challeng-
ing experience. I helped many of PLS's
attorneys with a wide variety of cases in
housing, consumer, and family law for its
low-income clientele. On a day-to-day
basis, I wrote memos on legal issues, con-
ducted client interviews, prepared plead-
ings and interrogatories, collected evi-
dence for litigation, and accompanied
my supervisor, Shelley Pew Brown, at dis-
covery and court proceedings.
Additionally, I represented PLS at com-
munity outreach and education meet-
ings, and aided the Hendersonville
Affordable Housing Coalition with data
assessment and housing advocacy for the
poor, elderly, disabled, and mentally ill.

The highlights of my summer were
both professional and personal.
Professionally, I benefited greatly from
working closely with Shelley on a daily
basis. Throughout the summer, she went
to great lengths to ensure my develop-
ment, spending hours of her time to dis-
cuss cases and community issues with
me, providing feedback on my work, and
including me in her client interactions
and discovery proceedings. Other attor-

neys at PLS were similarly generous, giv-
ing me practice at working with a wide
range of personalities on a variety of
issues. Additionally, my position at PLS
opened doors for me throughout the
western North Carolina legal communi-
ty, setting me up with an instant network
of attorneys and court personnel who
were unfailingly ready to advise me on
legal questions and my life as an attorney.

Personally, I enjoyed working in a
small office with a relaxed environment,
and interacting with my colleagues both
inside and outside the office. Also, I
found great satisfaction in talking with
PLS's clients and assisting them with
meeting their basic needs. In one case, a
single mother and her three boys were
being evicted from public housing
because one of the boys had reported
drug-related activity in the neighborhood
to his mother, who, in an effort to do the
right thing, immediately called the
police. I was able to help Shelley present
their case at a hearing, and ultimately
keep them in their home. On other days,
I had opportunities to protect victims of
domestic violence from their abusers, and
to prevent sometimes-tyrannical land-
lords from abusing the rights of elderly
and disabled tenants. Driving home at

the end of the day, I was able to feel good
knowing that I had not only improved
myself as a lawyer, but also helped to
improve the lives of others.

The positive quality of my summer
experience is a reflection of the quality of
PLS itself. Its attorneys are passionate
and assertive about protecting clients'
rights, professional and congenial mem-
bers of the local bar, and willing to share
their legal and local knowledge with sum-
mer clerks. For this experience, I am also
indebted to the North Carolina Bar's
IOLTA grant program, without which I
would have struggled to meet my sum-
mer room and board expenses.

The gratifying aspects of my experi-
ence at PLS firmed up my personal com-
mitment to a lifelong involvement with
poverty and public interest law. As I
move forward with my career, I hope to
regularly take on cases through a program
like the 28th Judicial District's Mountain
Area Volunteer Lawyers service, in which
legal aid organizations refer indigent
clients to private lawyers. �

Greg Dixon is a second year student at
Duke Law School who was an IOLTA-
funded intern at Pisgah Legal Services in
Asheville during summer 2008.

What IOLTA Has Meant to Me
B Y G R E G D I X O N
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1I don't know what the damages
are in this case, but we will work
on that while you are meeting
with the other side.

Gentle litigator, making this statement
to a mediator is similar to saying, "I know
this is a black tie dinner, but I need to sew
on a few buttons and iron my clothes while
the other guests are eating and then I will
be ready...oh and I will have to run home
and get my shoes, too." When one is
attending an event, one should be as ready
as possible as soon as one arrives at the
door. Occasionally, one of the guests may
need a safety pin or help with a hem, but
failure to come to the party fully dressed
puts all of the other participants at unease

and will not be helpful to having an enjoy-
able and successful event.

The rules governing mediation in North
Carolina require only the attendance of the
parties at a mediation and do not require
them to be ready, or even to participate in
good faith. Rule 4, Revised Rules
Implementing Statewide Mediated
Settlement Conferences and Other
Settlement Procedures in Superior Court
Civil Actions (hereafter MSC Rules). The
mediation, however, is generally the best
time for the parties to try to discuss settle-
ment. Participants should come to a media-
tion knowing their damages and who will be
attending for the opposing side. Before the
mediation, participants should be aware of

the different ways their case can be resolved,
and then at the mediation try to persuade
the specific person attending of the merits of
their proposed resolution.

While no party is required to make an
offer at mediation, the mediator is author-
ized to be in control of the conference. Rule
6, MSC Rules. The mediator should not
prolong a mediation conference unduly;
however, the length of the conference can
become an issue if one side comes to the
mediation and attempts to prepare while the
mediation is ongoing.

Ms. Mannerly Mediator knows that
while we are all aware of this rule, a reminder
of such proprieties is always helpful and in
the future, except for an occasional missing
button, the inquiring litigator will arrive at
the mediation fully prepared.

2Hey, aren't you glad that I
called? We are giving you a day
of vacation tomorrow, because
we need to postpone the

mediation.
Gentle litigator, while everyone enjoys a

day of relaxation, that day is enjoyed much
better if the vacation day is one that the per-
son has selected for himself or herself. When
a host and a number of guests have arranged
their schedule around another person and a
difficulty arises, it is incumbent upon the
guest to let the host know as soon as possi-
ble. One must put oneself in the other
party's shoes, so to speak, which will be a
helpful perspective to have when the media-
tion is actually held.

Scheduling any social event, and a medi-
ation in particular, can be almost as difficult
as working towards a resolution at the medi-
ation. As everyone knows, rescheduling a
postponed mediation will take time and may
result in issues with continuing the media-
tion deadline. Rule 3C, MSC Rules.

A
s mediation becomes routine in North

Carolina, parties and litigators may need

more education about the proper behav-

ior at mediation. While most attorneys

and parties behave professionally, courteously, and appropriately, there are times when

behavior may not conform with professional standards. Following are common mediation

issues in North Carolina Superior Court cases, and the responses that would be appropri-

ate by an etiquette columnist (such as Ms. Mannerly Mediator) to a litigator making the

statements below.

Mediation Manners (They Matter)
B Y M S .  M A N N E R L Y M E D I A T O R



Different courts have different rules about
continuations and there is no assurance, in
any event, that the deadline can be extended.
The parties may also have difficulty finding
another date when everyone can get togeth-
er. Of course, there are times when unavoid-
able circumstances require that the media-
tion be continued, but when one party or
the other has simply decided the date is not
convenient, then the continuance may
become an issue in and of itself.

Rule 7E, MSC Rules, provides for a post-
ponement fee. If the postponement request
is made five business days before the sched-
uled date of the mediation, the fee, by rule,
is $250 in addition to the one-time, per case,
administrative fee. If a mediation is cancelled
the day before the mediation, and not
rescheduled because the parties have settled,
then the MSC Rules cancellation fee would
be $375. Of course, if the mediator is pri-
vately selected, then the fee may be greater or
smaller, depending upon that mediator's
agreed upon rate.

Fees may also be due if the parties change
mediators. The MSC Rules provide for pay-
ment of an administrative fee if the parties
substitute mediators after one has been
appointed. Rule 7C, MSC Rules. Failure to
pay the mediator's fee may result in a motion
for sanctions by the mediator, and of course,
Ms. Mannerly Mediator would hate to see
the litigator and the mediator involved in
such difficulties.

3Go tell the plaintiff/defendant
that you think this case should
settle for "x" amount of money.
Gentle litigator, Ms. Mannerly

Mediator would never assume that you are
trying to substitute your opinion for that
of the mediator's, nor would she assume
that you are asking the mediator to convey
something that the mediator does not
believe. Instead, Ms. Mannerly Mediator
will assume that you are so persuaded by
the righteousness of your position that you
truly believe no one could possibly disagree
with you. Ms. Mannerly Mediator will
remind you, however, that the proper
inquiry would be to determine whether
your position is reasonable and whether
the mediator can convey the information
without violating any rules of ethics.

Mediators in North Carolina, as is typi-
cal of most learned professions, are gov-
erned by standards and rules of ethics. For

those of you who need a refresher, you can
find them on the North Carolina Dispute
Resolution Commission's (DRC) website.
Standard V of the NC Supreme Court
Standards of Professional Conduct of
Mediation governs Self Determination of
the parties. Standard V provides that, "A
mediator shall respect and encourage self-
determination by the parties in their deci-
sion whether, and on what terms, to resolve
their dispute, and shall refrain from being
directive and judgmental regarding the
issues in dispute and options for settle-
ment." The rule does set boundaries as to
when a mediator may express an opinion.

Subdivision C of Standard V provides
that, "A mediator shall not impose his/her
opinion about the merits of the dispute or
about the acceptability of any proposed
option for settlement." This provision
instructs the mediator to resist giving opin-
ions even when requested to do so.
Expression of an opinion is permitted "as a
last resort to a party or attorney who
requests it and the mediator has already
helped that party utilize his/her own

resources to evaluate the dispute and
options." The NC DRC certified mediator
is governed by these standards and, as with
an attorney's rules of ethics, must follow
them during mediation. 

Ms. Mannerly Mediator will assume
that the gentle litigator is not aware that
the other side would have to ask the medi-
ator's opinion, after having exhausted
options for settlement, before the mediator
could give any opinion. Ms. Mannerly
Mediator will assume that such an instruc-
tion to the mediator (that the mediator
should tell the other side that their case is
worth "x") would not now be given. It
would be impolite to ask the mediator to
violate his or her ethical rules.

4We don't need to put our agree-
ment in writing, because we
will prepare a formal settlement
document later.

Ms. Mannerly Mediator understands that
you are a person of your word and that you
would not change your mind after the medi-
ation because to do so would be impolite
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and would lead others to not trust your
word. Ms. Mannerly Mediator would point
out that, regardless of the good intentions of
the parties, there are occasions when people
misunderstand each other and they think
they have an agreement on some particular
matter, such as the proper way to prepare a
dish, when in fact they mean two complete-
ly different dishes.

Rule 4C, MSC Rules, requires the parties
to an agreement reached at mediation to
reduce the agreement to writing and to sign
it along with the counsel. Thus, under the
rule, there are two requirements. First, the
agreement must be reduced to writing and
then second, the agreement must be signed.
If the agreement is not reduced to writing
and signed, then the work at the mediation
may result in there being no agreement
between the parties. See Cohen Schatz
Associates, Inc. v. Perry, et al, 169 N.C. App.
834, 611 S.E.2d 229 (2005). Pursuant to
N.C. Gen. Stat. Section 7A-38.1(l), a medi-
ated settlement agreement must be in writ-
ing and signed in order for the agreement to
be enforceable.

In addition to the rules for the parties, the
mediator has an obligation to report to the
court whether or not the case is resolved. If
the case is resolved at mediation, then the
mediator must make that report to the court,
as well as obtain the signature on Form 813
of the attorney for the party reporting the
dismissal. The mediator should not report
that the case has been resolved unless the case
has been reduced to writing and signed. See
Advisory Opinion, NC Dispute Resolution
Commission, Opinion Number 07-11
(Adopted and Issued by the Commission on
March 16, 2007)("mediator seriously erred
in failing to required that the agreement be
reduced to writing").

Ms. Mannerly Mediator is confident that
the parties would not intentionally misun-
derstand one another nor change their
minds in the days following the mediation,
but just in case, and in order to keep the

mediator, the attorneys, and the parties from
further unpleasantries, the agreement
reached at the mediation must be reduced to
writing and must be signed.

5Yes, I am the only one appear-
ing at the mediation on behalf
of the defendant and I am sorry
that I forgot to call you.

Gentle litigator, of course the polite
response to any invitation, and a court order
to attend a mediation holds at least the sta-
tus of an invitation, is to either accept or
decline the invitation, and to RSVP to let the
host know if one of the invited parties will
not be attending. While the host mediator
may accept your expression of regret, there
may be consequences for all of those
involved.

Regardless of the social etiquette
involved, as most litigators know, the North
Carolina Rules, Rule 4, sets forth the
requirements of who must attend a mediated
settlement conference which is being held
pursuant to a Superior Court order for medi-
ation. Rule 4, MSC (emphasis added). There
are similar rules for other courts and agencies
in North Carolina. While these rules may
change from time to time, they generally
require attendance by at least the named
party or, if the party is a corporation or
agency, a representative of that entity, in
addition to the attorney of record. 

The rule provides that: "Any party or
person required to attend a mediated set-
tlement conference shall physically attend
until an agreement is reduced to writing
and signed as provided in Rule 4C or an
impasse has been declared. Any such party
or person may have the attendance require-
ment excused or modified, including the
allowance of that party's or person's partic-
ipation without physical attendance, (a) by
agreement of all parties and persons
required to attend and the mediator, or (b)
by order of the senior resident superior
court judge, upon motion of a party and

notice to all parties and persons required to
attend and the mediator." Rule 4, MSC.

Usually, mediators are very flexible in
working with the parties about having the
appropriate person present, but difficulties
arise when one party has failed to notify the
other that someone will not be attending the
mediation. When a party fails to notify the
other side that one party will be absent, or
will only be available by telephone, the
mediation very well may get off to a difficult
start. The situation can be easily remedied by
the litigator letting the mediator know if
there is difficulty in securing the attendance
of a participant and then the mediator can
work with the parties to resolve whatever
issues may arise.

Regardless of rule or program require-
ments, when the true decision makers are
physically present at the mediation, the
likelihood of having an efficient and effec-
tive mediation increases dramatically. Of
course, as Ms. Mannerly Mediator would
say, the more the merrier at the event, espe-
cially if the host has planned on the guests'
presence. �

Having had a number of challenges present-
ed at mediation, it appears to me that most
issues could be resolved by thinking how an eti-
quette columnist might respond to problems
presented at mediation. Please forgive my weak
attempts at humor, but I hope that the messages
are appropriately conveyed. 

Ms. Mannerly Mediator is the nom de
plume of a mediator in Pilot Mountain, NC,
who would like to remain anonymous. Ms.
Mannerly Mediator is a past chair of the
Dispute Resolution Section of the North
Carolina Bar Association and she currently
serves on the Board of Governors of the North
Carolina Bar Association. Ms. Mannerly
Mediator's column appears in The
Peacemaker, a publication of the Dispute
Resolution Section of the North Carolina Bar
Association. Further enquiries can be submitted
to annanderson681@hotmail.com.

"Ms. Mannerly Mediator is confident that the parties would not intentionally misunderstand one
another nor change their minds in the days following the mediation, but just in case...the agreement

reached at the mediation must be reduced to writing and must be signed."




