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The Long Road to Founding the
North Carolina State Bar

By JoOHN B. MCMILLAN

on the evening of February10, 1899, a group of more than 65 lawyers from across

the state met in the Supreme Court chambers in Raleigh and gave birth to what is

now the North Carolina Bar Association.!

The early 1900s marked the beginning of
landmark changes in the legal profession
across the country. Initatives included the
establishment of standards of legal ethics (in
1908 the American Bar Association adopted
its "Canons of Legal Ethics"), formulation of
requirements for admission to the bar, and
tackling the issue of the discipline and disbar-
ment of lawyers. In those days the courts of
the various states controlled the admission of
lawyers and their discipline and disbarment.
But there were calls for the lawyers of the
states to become more involved in the regula-
tion of the profession.

"By 1918, both the American Bar
Association and the American Judicature
Society had formulated and published a

model statute for bar unification."?

10

he first efforts to organize the

lawyers of North Carolina

occurred in the 1880s, but that

effort failed to take root. Then

In 1921, North Carolina Bar
Association President Thomas W.
Davis called on the lawyers of the state to cre-
ate a mandatory bar. "Davis envisioned a
state bar organization—to which all practic-
ing attorneys would belong—as a means to
regulate legal education; to control the licens-
ing and disbarment of attorneys; and to ele-
vate the reputation of the profession in the
public mind."3

The 1920s saw the creation of unified
bars by the legislatures in North Dakota
(1921), Alabama (1923), Idaho (1923), and
California (1927). The courts created
mandatory unified bars in Nevada (1928)
and Oklahoma (1929). Bar leaders in North
Carolina were pressing for the establishment
of standards for admission to the bar, but nei-
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ther the Supreme Court nor the legislature
responded. The Bar Association's Committee
on Legal Education and Admission to the Bar
suggested that each applicant to the bar at
least have a high school education or its
equivalent. "The Court failed to respond to
this suggestion, just as it had failed to respond
to Dean Gulley's proposals in 1910. In 1925,
the annual meeting heard again the familiar
complaint that neither the legislature nor the
Supreme Court had acted and that North
Carolina still had no educational prerequisite
for admission to the bar. Only in 1926 did
the Supreme Court confirm the necessity of
evidence of good character in order to obtain
a license to practice law."4
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Woody Teague—Celebrating 75

Years of Law Practice

By MICHAEL DAYTON

soon enter his 75th year of practice. On January 29, 1934, Teague, at the

tender age of 20, was among the small group of lawyers who took the very

first exam administered by the newly formed State Bar. Previously, the

exam had been administered by the state Supreme Court.

Teague has a colorful legal and political
history. After graduating from Wake Forest
College Law School, he worked as a claims
attorney for Liberty Mutual Insurance
Company, handling cases in Boston,
Chicago, Baltimore, and High Point, North
Carolina. He came to Raleigh in 1938 to set
up a claims department for Lumber Mutual
Casualty Insurance Company.

During World War II, he served in the
United States Navy, and was discharged as a
lieutenant commander. Following his mili-
tary service, he became an associate and later
a partner in the defense practice headed by J.
Melville Broughton, a former governor and
US Senator. Teague continued in the firm
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he Bar celebrates its 75th anniversary this year, and there is no better time to catch up with a

lawyer who was there at the

start. Raleigh lawyer C.

Woodrow Teague will

after Broughton's death in
1949. His present firm,
Teague Campbell Dennis
& Gorham, is a direct

descendant of the former
Broughton and Teague law
firm.

Teague has extensive experience defend-
ing cases in the areas of auto accidents,
products liability, malpractice, and general
tort litigation. He has served in various
State Bar positions, including councilor,
vice-president, and president. He has also
served on the Board of Governors of the
North Carolina Bar Association and the
North Carolina Association of Defense

Woody Teague in bis Raleigh office.

Trial Attorneys.

Q: Tell us about your education before you
took the bar.

Teague: 1 finished high school in
Thomasville in 1929, and 1 entered Wake
Forest in the fall of 29. I took two years of
undergraduate. That was all that was
required —two years of pre-law. Then I
entered law school in 1931. Dr. [Needham
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Woody Teague displays a 1929-1930 “Bench & Bar” photo collection. While Teague did
not enter the Bar until 1934, he was friends with many of the lawyers in the listing.

Yancey] Gulley was the dean. He was the
man who started the law school in 1894. He,
Professor [E.W.] Timberlake, and Professor
[Robert Bruce] White were the three profes-
sors in the law school. Dr. Beverly Lake came
there in my second year, 1932.

In my first year, the only thing we had
was a great big book which had all of the les-
sons that Dr. Gulley, Professor White, and
Professor Timberlake gave. If you had that
book, it was easy. Law school was a crip
course. The second year Dr. Lake came and
he put the case system in. I went from 30
minutes of studying a day to four or five

hours when he did that.

Q: Was law school required for you to sit
for the bar exam and when did you take it?

Teague: At that time you could take the
bar exam without having gone to law school.
I wasn't but 19 years old when I graduated
from law school so I had to wait until the
next year to take the bar exam. I believe 40
took it in '34. I took it the first year the State
Bar gave it. [Note: the official reporter shows
that 32 applicants were successful, including
three comity applicants.]

Henry London was the secretary of the
Bar, and I framed the letter he sent me (pic-
tured above). He pecked it out on the type-
writer. Look how it's addressed, just "Mr. C.
Woodrow Teague, Wake Forest, NC"

[Note: The letter reads: "As you perhaps
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Yours truly,
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Thursday you are among the 29
successful applicants to pass the
recent bar exam. The licenses have been
signed and will be mailed out in the next two
or three days. Since you will not be 21 years
of age until May 27 next, your license will be
withheld unil that date and then mailed to
you at your home address, Thomasville, NC,
unless otherwise directed. If you don't
receive it by May 28, drop me a line. Yours
truly, Henry London, Secretary."]

Q: What kind of questions were on the
exam?

Teague: It was 67 questions and you had
to correctly answer 50 of them. It was part
essay, part true and false. I took all day to
answer it. Ed Cannon was the man who was
administering it at that time.

Q: Tell us about your early years of practice.

Teague: When I got out of Wake Forest,
I went to Boston as a claims attorney for
Liberty Mutual. And then in October of
1937, Ralph McDonald was the general
manager of a little insurance company and
he came to Thomasville, where I was trying
to practice law. But I didn't take in $25 in
five months. And he said, "The chairman of
the Industrial Commission has recommend-
ed you to come to Raleigh and start a claims
department for this insurance company and

The letter Mr. Teague received notifying him
that he had passed the bar exam.

be the attorney for them in North Carolina."
I said, "How much does it pay?" He said,
"$150.00 a month, a car, and an expense
account.” I said, "Give me ten seconds to say
the answer's yes." Oh, God, $150.00 in
1937. So, I came to Raleigh at that time.
Well, from 1937 on to '41, when I went to
the navy, I was with them, traveling all over
North Carolina. And I started the claims
department and hired lawyers. I didn't try
cases then.

Q: And after you returned from the War?
Teague: After I got out of the navy I
wanted to practice law. I went to choir prac-
tice at the Haynes Barton Baptist Church,
and Melville Broughton's secretary was there
and told me he was looking for somebody. I
went to see Mr. Broughton and I didn't
know him from Adam. After we got through
talking, he says, "Woodrow, when can you
come with me?" I said, "Governor, I've got
this lieutenant commander's uniform on.
It'll take me three minutes to get it off and
two minutes to put a suit on. Let's say five
minutes from now." I came with him in

CONTINUED ON PAGE 43
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North Carolina Superior Court
Mediation—A Retrospective

By Roy BAROFF

North Carolina Industrial Commission, Office of Administrative Hearings, the

North Carolina Court of Appeals, our federal courts, bankruptcy court, and the

list goes on and on. It is safe to say that mediation is part and parcel of our legal

system in North Carolina. It's now part of how we do our work as lawyers, but

this was not always the case.

This anniversary issue of the State Bar
Journal provides an opportunity to do a retro-
spective on court-ordered mediation even
though it is only 17 years old. So, let's turn
back the clock to review the beginnings of
court-ordered mediation in North Carolina to
consider how far it has come, and its impact
on our practice as lawyers.

First, let's return to the mid 1980s and the
Standing Committee on Dispute Resolution
of the North Carolina Bar Association. In
1983, the committee had completed a study
of various dispute resolution practices and
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back in 1991 and now have mediation pro-

grams for Family Financial, Clerk of Court,

sponsored court ordered arbi-
tration in district court.
However, by the late 1980s the
next "big thing" was media-
tion.

A lawyer who practiced in North Carolina
and Florida, Robert Phillips, started telling
folks on the NCBA Mediation Sub-commit-
tee about a mandatory mediation program in
Florida. The Mediation Committee listened
and then a number of members went down to
Florida to learn about their program. Upon
this group's return the Mediation

orth Carolina lawyers participate in mediated settlement conferences each and every day. Most of us have rep-

resented clients in mediation and many of us are mediators. We started with mediation in Superior Court

Subcommittee started working to make medi-
ation in North Carolina a reality. Enabling
legislation was enacted in June 1991 and rules
were adopted later that year. Superior Court
Judge Jim Long, now retired, from Stokes and
Surry County, agreed to do a pilot program
and began ordering cases to mediation in late
1991.

One important difference between the
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Florida and North Carolina program centered
on the Mediation Subcommittee's decision
not to include a "good faith" negotiation
requirement. Such a requirement was in place
in Florida (later removed) and had created
"second generation" litigation about "good
faith" in mediation. The Mediation
Subcommittee determined that if the appro-
priate people attended and the mediator had
proper training, then the process should be
allowed to work without participants second
guessing (or litigating) actions taken at medi-
ation. Thus, the focus was on attendance as
opposed to requiring specific activities at
mediation. This early decision paved the way
for acceptance of mediation by the bar and, to
this day, no one is forced to make proposals or
settle their case at mediation. As a mediator, I
still hear folks exclaim about someone not
negotiating in "good faith." I remind them
that "good faith" generally depends upon
which chair you are sitting in, and then we get
down to the business of settling claims. (For
additional details on the origin of mediation,
review Alternative Dispute Resolution in North
Carolina—A New Civil Procedure published
by the North Carolina Bar Foundation and
the North Carolina Dispute Resolution
Committee in 2003.)

Going back to the pilot phase, I recently
spoke with retired judge Jim Long about his
early experiences and he noted that, "there
was considerable resistance from attorneys at
the beginning who thought we were adding
another layer to the litigation process." He
also explained that, "as attorneys tried media-
tion and settled cases, they started asking that
their case be ordered to mediation.” Judge
Long noted that he initally screened cases,
trying to select those for mediation that
seemed favorable toward settlement. He also
described how many lawyers would ask him
not to send their case to mediation, that it just
wouldn't settle. Well, these same lawyers
ended up settling these very same cases.
They'd end up back in Judge Long's court-
room at trial calendar call saying that the case
was now settled. So, Judge Long decided to
stop screening and just send them all to medi-
ation. Today most all Superior Court cases are
ordered to mediation without screening,

Additionally, one of the early concerns for
the program was whether there would be
enough mediators. However, this proved not
to be an issue as training programs filled and
continue to do so today. According to the NC
DRC list of mediators, there are currently (as
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of 6/10/2008) 1,169 superior court certified
mediators in North Carolina. Further, many
attorneys complete the mediation training to
augment their representation in mediation
and negodation skills. Moving forward in
time, mediation expanded to additional judi-
cial districts in 1993 and then went statewide
in our superior court in 1995. Since then,
based on statistics from the AOC, it is this
author's belief that over 60,000 mediations
have been completed since the program began
in 1991.

In conjunction with the development of
the mediation program, a governing body, the
North  Carolina  Dispute
Commission, was created to oversee mediator
certification and program oversight. In its
most recent statistical report covering
7/1/2005 - 7/1/2006, the DRC reported that
there were 6,686 mediations with 55% of
completed mediations reaching settlement at

Resolution

the conference. While rates of settlement are
not the only measure of mediation success,
this figure coupled with cases still pending
suggests that the program is quite effective in
helping resolve cases.

Representing Clients in Mediation - A
Tale of Two Approaches

It was in the early days of mediation, back
in 1992, when I was appointed mediator in a
land condemnation case. Bill Thorp, a highly
respected attorney for land owners (now
deceased), represented the landowner and an
experienced Department of Transportation
attorney represented the condemning agency.
I got a call from counsel for the DOT. It
seemed that he and Bill wanted to meet with
me before scheduling mediation to learn more
about this new "mediation" process.

So, one afternoon I went over to Bill's
office and met with him and the DOT attor-
ney. I explained how mediation worked—
how we would meet together and then meet
separately to discuss the case and how it might
be resolved. I explained that the entire media-
tion was confidential and also noted that
when I met with folks privately, then any
information shared would stay private unless
they gave me permission to share it. (This is
my approach to caucus confidentiality, while
mediators also use other approaches.)

With that description, the DOT lawyer
good naturedly exclaimed, "You know, I'm
not going to tell you about my case in a pri-
vate meeting. Because even if you keep it to
yourself, when you walk into Bill Thorp's

room, he is going to see a gleam in your eye
and learn something about my case!" That
was that. We reviewed many other aspects of
mediation, but this is the comment that
stuck.

When we met for mediation several weeks
later, Bill and the DOT lawyer took very dif-
ferent approaches to their representation. Bill
brought his land planner and basically pre-
sented his case to the DOT lawyer and his col-
league from Right of Way. And the DOT
lawyer, true to his word, never told me about
his case, even in private caucus. I would meet
with Bill and his client, we would analyze
some aspect of the case, I would head over to
the DOT room, explain Bill's reasoning, raise
a question or two, and then I would be sent
out of the room. I'd be called back in and
another counter offer made. I never did learn
anything about the case from the DOT, but
they reached a settlement.

Thus, even with two very different
approaches, the mediation process was and is
flexible enough to accommodate all. Today,
most attorneys recognize mediation as a pow-
erful opportunity to make choices about their
cases. Obviously, the main choice may be to
settle the case; however, mediation can also
help narrow issues in a case and provide an
opportunity for parties to take an active role
in discussing their case. In our current media-
tion practice, attorneys are generally quite
thoughtful about how to use their time in
mediation. They approach their representa-
tion in many different ways and each can
work in mediation.

While the mediation described above was
the first mediation between Bill and the DOT
attorney, there were many more to come.
They asked me to serve as mediator in a num-
ber of cases and along the way I saw the inter-
actions between these fine attorneys change.
When we started they were hard and fast
adversaries with very little trust. As we medi-
ated cases, they began to interact in a different
way. They were cordial to each other and
worked together to get information ready for
mediation. We shared lunches at mediation.
And soon enough, they started to exchange
their thinking on the case. The DOT lawyer
even shared his thoughts with mel!

I believe that the mediation process helped
change their relationship. They met face to
face with a third person with the prescribed
goal of discussing a settlement. They learned
to trust each other and showed genuine
warmth and respect even while they disagreed
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Through mediation, [lawyers] have a chance to meet face to face with their colleagues in a

setting that, while adversarial, is focused on settlement, and you have a mediator to help smooth

out the communication "bumps" along the way.

strongly over the issues in dispute. I very
much appreciated working with these and
many other attorneys across North Carolina.
They have taught me a lot about representing
a client's interests, about being a mediator,
and about the power of mediation to impact
the relationships of lawyers.

Thus, I believe lawyers in North Carolina
are more civil, professional, and collegial with
each other as a result of the court-ordered
mediation programs. Through mediation,
they have a chance to meet face to face with
their colleagues in a setting that, while adver-
sarial, is focused on settlement, and you have
a mediator to help smooth out the communi-
cation "bumps" along the way.

Mediation Case Law and Implications
for Practice

Since its beginnings in 1991 to statewide
expansion in 1995 and continuing today, a
growing body of case law has developed con-
cerning mediated settlement conferences. An
examination of appellate cases that use the
word mediation or some variant, i.e., media-
tor, mediated, etc., (see Table 1 below) show
the growth of jurisprudence in this area.
(Note that these figures include mediation
related cases from the North Carolina
Industrial Commission and Family Financial
matters as well as superior court mediation.)

Number of Cases
including "mediation”

Date Range or a variant thereof
1991 - 1995 5 cases

1996 - 1999 15 cases

2000 - 2005 67 cases

2006 - 5/27/2009 90 cases

Several of these cases are worth noting.
With respect to sanctions in mediation, we
turn to Triad Mack Sales v. Clement Brothers
Co., 113 N.C. 405, 438 S.E. 2d 485 (1994),
where a representative of defendant did not
attend the mediation and the trial court
entered a default as the sanction. As a result of
this case, the Rules for Mediated Settlement
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Conferences were amended to only allow for
monetary sanctions for failure to attend.
Another case that impacted the rules con-
cerned how to memorialize a mediated agree-
ment. In Few v. Hammack Enterprises, 132
N.C. 291, 511 S.E. 2d 665 (1999), where
there was a dispute about enforcement, the
trial court allowed evidence from the media-
tor concerning the substance of the mediated
settlement agreement. Subsequent to this case
the Rules were again amended to provide that
mediators could not provide evidence con-
cerning what occurred in mediation other
than to attest that an agreement was signed in
their presence. The goal of this rule change
was to solidify the confidentiality of media-
tion on the part of the mediator.

While there are many other cases of inter-
est, three others stand out with implications
for practice. In Chappell v. Roth, 353 N.C.
690, 548 S.E. 2d 499 (2001), the court
focused on whether all "material terms" were
included in the mediated settlement agree-
ment where the parties reached settlement at
mediation; however, post-mediation, when
the release was presented for claimant to sign,
it included a "hold harmless" clause that had
not been part of discussion at mediation.
Claimant declined to sign and the court held
that the "hold harmless" clause was a material
term and since it was not included in the
mediated settlement agreement, then the par-
ties did not reach a meeting of the minds and
the settlement agreement was not an enforce-
able contract. Since then mediators and coun-
sel have paid closer attention to the specifics of
the mediated settlement agreement, even
going so far as to write out specific release lan-
guage.

More recently, the specific actions to be
taken via a mediated settlement agreement
received scrutiny in the unpublished opinion
of Bowen v. Parker (COA05-1340 - May
2006) where adjoining landowners on Topsail
Island had a dispute about the use of a walk-
way and pier on one of the properties. The
mediated settlement agreement in question
called for the defendants to seeck permission
from the Costal Area Management Act

(CAMA) to dock a total of five vessels at
defendants’ pier and dock and to add two
boat slips for the benefit of plaintiffs.

The court of appeals affirmed the trial
court's dismissal per Rule 12(b)(6) holding
that the language in the mediated settlement
agreement providing that defendants "agree
to cooperate with plaindff's efforts to obtain
such CAMA permit" did not require the
defendants to submit multiple CAMA permit
applications nor revise the location for addi-
tional dock slips. The defendants had submit-
ted an initial CAMA permit application per
the Mediated Settlement Agreement, but
then declined to submit additional applica-
tions when the first CAMA review rejected
the application and required revision to the
dock location and number. The court
explained that "[t]he agreement consistently
refers to the permit and permit application in
the singular tense, and does not refer to mul-
tiple permits or applications.” Thus, in medi-
ation practice, drafters of mediated settlement
agreements are now paying even closer atten-
tion to the language and acts required by the
agreement.

Finally, a case that shows the flexibility of
the mediation process is Gannett Pacific Corp.
v. City of Asheville and County of Buncombe,
178 N.C. App. 711, 632 S.E. 2d 586 (2000).
In this case the court held that mediation con-
ducted between the city and county concern-
ing their Regional Water Authority
Agreement did not violate North Carolina's
Open Meetings Law. The parties and their
mediator created a process where the two
boards met separately in closed meetings to
"consider and give instructions to an attorney
concerning the handling or settlement of a
claim, judicial action, mediation, or arbitra-
ton" per N.C. Gen. Stat. § 143-
318.11(a)(3)(2005). Once the closed meeting
was finished, one representative from each
board and their counsel would meet with the
mediator. During this time both boards stood
in recess and conducted no official business.
This process continued until a settdlement was
reached around midnight.

The court noted that since no more than
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one member of each board met with the
mediator, then these sessions were not "official
meetings” under the law. This coupled with
the attorney-client privilege outlined in sec-
tion N.C. Gen. Stat. § 318.11(a)(3) provided
the basis for the court's decision. Thus, in
today's mediation practice, counsel and medi-
ators are partnering to develop case specific
processes.

Future Mediation Issues and Conclusion

So, what's the next "big" thing as it relates
to mediation? In terms of developing case law,
while there will always be a new issue for the
courts to review, for the most part the pro-
gram Rules are now well settled. As for our
practices in mediation, I believe we will see
greater partnering between counsel and medi-
ators in devising a process that is case specific.
It will still look, feel, and sound like media-
tion, but as the Gunnert case demonstrates,
there is much flexibility in the process.

I also believe that we will see more volun-

tary mediation at an earlier stage of the case,
i.e., before a lawsuit is filed. There may also be
more mediation conducted where the parties
are present by phone or video conferencing,
There is a new wave of online mediation,
quite different from our superior court form
that may impact the shape of mediation in the
future. This coupled with the price of a gallon
of gas may encourage parties to seck ways to
reduce costs and still have an effective media-
tion process.

In conclusion, mediation has fit quite well
into our legal system and continues to reap
benefits of both case settlement and collegial
relations. While a retrospective cannot capture
all the significant points of interest, the tapestry
that is painted by mediation is rich with histo-
ry and continues to hold a bright future for
North Carolina attorneys and their clients. m

Roy Baroff is an NC DRC certified mediator
from Pittshoro, NC, who has been mediating
since 1992. He was a member of the NCBA

Workers' Comp Claimant
Attorneys

Solo & small firms are significantly
supplementing practices with minimal
Handle Federal Work

Comp cases for our national organiza-

investment.

tion as an affiliate attorney. Projected
revenue of $50,000 - $100,000+ in
most areas. We market, train, mentor
and provide call support. Call Federal
Employees Advocates 877-655-2667.

Mediation Subcommittee dating back to the
later 1980s and into the early 19905, and a for-
mer chair of the NCBA Dispute Resolution
Section. He is the current chair of the NCBA
Lawyer Effectiveness and Quality of Life
Committee and a member of the North
Carolina Academy of Superior Court Mediators.

Woody Teague (cont.)

April of '46. 1 had not tried any Superior
Court cases then, but my background in
insurance got me in with these insurance
companies and insurance work. It was three
or four years before [ started trying lawsuits
anywhere. In about 1951 or 1952, we start-
ed trying lawsuits in eastern North Carolina.
There weren't many law firms in eastern
North Carolina at the time doing defense
work. And so these companies would get
me. [ tried cases all over Goldsboro, Kinston,
Little Washington, Wilmington, not too
much Elizabeth City, but Nashville. I tried a
hell of a lot of cases, so, that was the time I
enjoyed the most until I just got too old.

Q: Your memory seems incredibly sharp on
all of these details. Your secret?

Teague: Yeah, I ain't but 95, see. One
thing I learned in trying lawsuits and in
being a trial lawyer is that you need a good
memory. Back then, I didn't have a comput-
er where I could push something and have it
come back up. I had to keep it up here. And
you had to remember what the man had said
the day before. You had to make yourself
have a good memory. In my opinion, mem-
ory is trained. It's something you learn to do.

One of the tricks of memory is to tie events
to ten things you do when you get up. Let's
say you brush your teeth, you do this, and
you do that. Whenever you want to remem-
ber something, you tie that thing to one of
the ten. And then, when you want to
remember it, you go back and it will flash
out at you.

Q: Any secrets to the practice of law?
Teague: One thing I found in the practice
of law is that most people don't listen. While
you're talking to them, they're thinking
about what they want to say in response to
what you just said. You learn to listen by just
concentrating on what somebody is saying.
Lyndon Johnson said you've got two ears
and one tongue. You ought to listen twice as
much as you talk, which is true. Particularly
in court testimony, listen to what the witness
is saying or what the judge is saying. And put
it back there so you can pull it back out. I'm
single minded. If I'm doing anything, I'm
doing that thing, the hell with anything else.
Concentrate on that thing, and you will
remember what you did. That's the truth.

Q: You have seen the practice of law evolve.
Do you see good things ahead in the next
25 years?

Teague: Up until maybe five years ago, |
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was on the Board of Visitors of Wake Forest
Law School. If you asked a first year law stu-
dent why they wanted to practice law, they
would say it was because of money. But in
the last five years, I think that has turned
around. I believe now they want to render a
service. Also, a lot of people who take law
now go into business. They don't want to try
cases. I think the practice of law, insofar as
using it in business, is going to increase. The
study of law has changed and is going to
continue changing dramatically. It's going to
go from Blackstone and all the old stuff into
brand new areas. That law library we have
around the corner is useless now, completely
useless. Nobody goes in there; they all have
computers. If they want to know how many
fall-down cases occurred in the last ten years,
they punch it in the computer and it spits
out the answer. You don't have to Shepardize
it like you used to.

I don't think the practice of law is going
to be as pleasant in the next 25 years. I think
I practiced law from 1955 to 1975 or '80 in
the Golden Age. One of my partners here
says I wouldn't like it now. It's not civil and
you don't trust the man on the other side
and it just isn't as pleasant as it was. Old
Willis Smith Jr. and T had a hell of a time.
We had a damn good time trying cases. We
really did. m

43



Claiming Woodrow Wilson as
One of Our Own

By ARTHUR S. LiNnk III

subsequent efforts to establish the League of Nations, precursor to the United

Nations of today. At the same time, Wilson's first term was marked by a period of

extraordinary legislative productivity, including establishment of the Federal

Reserve, labor reform, and the expansion of farm credit. We remember Wilson as

an academic; Wilson once said that compared to academic politics, national poli-

tics was mere child's play.

However, Wilson did not begin his profes-
sional life as a professor. Wilson was a lawyer
first, by training and avocation. While Wilson
studied and practiced the law his family lived
in Wilmington; and while Wilson's law prac-
tice was centered in Atlanta, he maintained
his ties to the Tarheel state. Wilson attended
Davidson College for a year, lived in
Wilmington for a time, vacationed in the
mountains near Hendersonville, and pro-

posed to his future wife, Ellen Axson, after a
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Circa 1910: Woodrow Wilson (1856 - 1924), 28th
president of the United States of America. (Photo by
Stock Montage/Stock Montage/Gerty Images)

chance meeting in Asheville.

Even though Wilson spent only two
years as a practicing attorney, and spent a
limited amount of time in North Carolina,
it is fair to say that the experiences of that
time in his life left a lasting impact on his
character. As professor and president,
Wilson analyzed problems as a lawyer; he
had a remarkable ability to identify issues,
and once he made a decision, he fought as
any attorney should for a client—tena-

ciously. Likewise, if Wilson had not
encountered Ellen Axson by chance in
Asheville, his life would have been very dif-
ferent, indeed. Although he was born in
Virginia and lived most of his life as a
Princeton educator, Woodrow Wilson was
also a North Carolina lawyer. We can claim
his as one of our own.

Wilson's life experience in North
Carolina began in the fall of 1873, when he
left his home in Columbia, South
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Carolina, to attend Davidson College.
Wilson's father, Joseph R. Wilson, was a
Presbyterian minister and scholar, and the
family likely chose Davidson for its academ-
ic reputation, strong ties to the Presbyterian
Church, and close proximity to Columbia.
Wilson made good grades at college and was
active in the student debating society, but he
left the school after only one year. The
ostensible reason for his departure was his
health; but it is also possible that he
returned to Columbia out of ordinary
homesickness. Also, the Wilson family was
going through a difficult time. Joseph
Wilson found himself on the losing end of
an academic feud at Columbia Seminary
and lost his teaching position. Fortunately
for the family, Rev. Wilson accepted a call to
serve as pastor of the First Presbyterian
Church in Wilmington, where his son,
young Woodrow (called Tommy), spent the
following year.

Woodrow Wilson lived with his parents
in Wilmington from June 1874 to the fall of
1875, when he resumed his undergraduate
studies at Princeton University. He spent his
days there reading, studying shorthand, and
indulging a life-long passion for law making
and organization. When he was a child,
Wilson wrote constitutions for the clubs he
formed with his playmates. Living in
Wilmington, the first port of North
Carolina, Wilson pretended he was an admi-
ral, and wrote a code of rules and regulations
for the fleet under his command.

Wilson's  family  remained in
Wilmington after their oldest son went to
Princeton, but Tommy always remained
connected with his family in North
Carolina. He would return home for the
summers and wrote several essays for the
public journal of the state's Presbyterian
Church. He also wrote several letters to the
editor of the Wilmington daily that
showed a growing interest in public affairs,
including one deploring the health condi-
tions within the city. At Princeton, Tommy
was active in the Whig Society, a student
group dedicated to debate and discussion
of government. Again, Wilson wrote a con-
stitution for the club, and quickly became
known as one of its foremost debaters. He
also became a noted student essayist on
American and European government.

His primary interests at school were
always government and constitutional law,
and Wilson decided to attended law school
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so that he could pursue a career in politics.
As Wilson himself said in a letter to his
future wife, Ellen, "The profession I chose
was politics; the profession I entered was
the law. I entered the one because I
thought it would lead to the other. It was
once the sure road; and Congress is still full
of lawyers." As historian John Milton
Cooper has noted, Wilson was always
interested in the question that is, what is
the nature of power? Attending law school
afforded Wilson the opportunity to study
the basis of state power—the law. Wilson
also hoped that his legal experience would
provide a basis for a political career in the
future.

In the fall of 1879 after his graduation
from Princeton, Wilson moved to
Charlottesville to attend the University of
Virginia Law School. Like many 1Ls,
Wilson found the studies demanding and
the subject matter tedious. Wilson wrote to
a North Carolina friend: "But when one
has nothing but aw, served in all its dry-
ness, set before him from one week's end to
another. . .this excellent thing the Law, gets
as monotonous as that other immortal arti-
cle of food, Hash." If the subject matter
was not overly exciting, Wilson still per-
formed well in his classes. The only black
mark on his record as a law student came
when he was reprimanded for excessive
in 1880. The cause of the
one Hattie Woodrow,
Wilson's cousin at the nearby Women's

absences
absences was
Seminary in Staunton, whom he was
courting at the time.

Wilson did not graduate with his class,
but left school a semester early in 1881 to
complete his legal studies at home in
Wilmington, for health reasons. Such an
occurrence was not unusual in those days,
when a legal degree was not a requirement
to sit for the bar in most states. Although
Wilson's family lived in North Carolina
and he completed his legal education in
North Carolina, Wilson decided after con-
sulting with his father to begin his legal
career in Atlanta, Georgia. Atlanta was a
boom town at the time—the city was being
rebuilt after being destroyed by Sherman's
armies—and money was pouring in at a
rapid pace. It seemed a good place for a
young lawyer to begin his career.

Wilson arrived in Adanta in May of
1882, and hung out his shingle on Marietta
Street with Edward L. Renick, a UVA class-

mate. Wilson's first client was a woman
named Isabelle Pratt, who retained him in
an effort to secure a lease for a boarding
room. We do not know if Wilson was suc-
cessful in his effort, but we do know that he
was thoroughly dissatisfied with the nuts
and bolts of the practice of law. He saw
much of his work as futile; he wrote to his
friend Robert Bridges that most of his effort
was spent trying to collect on "numberless
desperate claims.” Also, during this time he
continued to rely on a monthly stipend of
$50 sent by his parents. At the time in
Adanta, torts provided the most lucrative
work for the young attorney, and Wilson
had no interest in the subject. Attracting
clients was difficult; indeed, Wilson's
biggest cases came from family members.
He was retained by his cousin-in-law
Abraham T. Brower for a libel suit, and
hired by his mother, Jessie, in an estate dis-
pute with her brother-in-law.

Jessie Wilson's brother, William
Woodrow, had died some years earlier,
leaving his sisters an estate that included a
large tract of land in Nebraska. Jessie and
her sister Marion never divided the land,
but instead gave power of attorney over the
entire tract, which they owned as tenants
in common, to Marion's husband James
Bones, a Rome, Georgia, businessman.
Over the years, Bones was uncommunica-
tive and not candid concerning his man-
agement of the land, so Jessie eventually
hired her son to terminate Bones' power of
attorney and to sever her interest in the
estate. The case grew complicated, coming
to resemble something out of Bleak House.
Wilson discovered that Bones, in an effort
to prop up his failing business, encum-
bered the land with several mortgages
which Jessie refused to pay. There was an
ongoing dispute between Jessie Wilson and
James Bones over the land to be divided,
and its value. In the meantime, Marion,
Jessie's sister and Bones' wife, died, leaving
her husband to act as sole trustee of her
estate. Wilson was eventually able to settle
the case on acceptable terms, but its ulti-
mate effect on his life was not professional
so much as it was personal. While on a visit
to Rome to see Bones in 1883, Wilson met
his future wife Ellen Axson.

Woodrow Wilson first saw Ellen Axson
when he attended services at her father's

CONTINUED ON PAGE 77
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What North Carolina State Bar

v. Nifong Was Not

By KATHERINE E. JEAN

immediate release from prison.

One such complaint came from a man
who was arrested while committing a robbery
which was captured on videotape. He was
prosecuted many years ago in far western
North Carolina by someone other than Mike
Nifong. The prosecutor made no statements
to the media. DNA did not play a role in his
trial. There was no allegation of discovery
abuses or lying to the court. So how was he
"Nifonged?" Just like the Duke lacrosse defen-
dants, he said, he is innocent.

We also receive complaints from inmates
who say they were "Nifonged" because the
prosecutor "withheld evidence." When we
look behind this allegation, it often turns out
the inmate is not complaining that the prose-
cutor failed to turn over discoverable evi-
dence. He is complaining that the prosecutor
"withheld" evidence by not presenting the
defendant's alibi evidence or the defendant's
side of the story to the jury.

We also receive complaints from inmates
saying they were "Nifonged" because the
prosecutor had an improper motive to prose-
cute them.

These are just a few of the ways in which
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ince the trial of North Carolina State Bar v. Nifong in June of

2007, the Office of Counsel has received scores of letters

from convicted criminal defendants claiming they were

"Nifonged" and demanding that the State Bar secure their

the Nifong case is invoked in support of
propositions for which it does not stand.
Nifong was not about whether there was
sufficient evidence to justify prosecuting the
Duke lacrosse defendants. When we filed the
complaint on December 28, 2006, and the
amended complaint on January 24, 2007, we
had no way of knowing what the evidence at
an eventual criminal trial might be. The attor-
ney general did not declare the lacrosse defen-
dants innocent undl April 11, 2007, two
months before the disciplinary trial began. We
were not, as so many erroneously believe, ask-
ing the Disciplinary Hearing Commission to
interpose its judgment for that of a judge who
might allow the criminal case to go to a jury.
Nor were we asking the DHC to substitute its
judgment for that of a jury that might have
found guilt beyond a reasonable doubt.
Nifong was not charged with failure to
present both sides of the case to a jury. There
was never an occasion in the criminal case to
present evidence to a finder of fact.
Furthermore, the Rules of Professional
Conduct do not require a prosecutor to pres-
ent a defendant's alibi evidence or other story
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to the jury. The
defendant can do that by presenting his own
witnesses or testifying in his own behalf.

The State Bar did not charge Nifong with
having an improper motive for the prosecu-
tion. Certainly, the State Bar presented sub-
stantial evidence that Nifong's motive for pur-
suing charges against the Duke lacrosse defen-
dants was to bolster his prospects in a close
election. However, that evidence was not
offered to prove a separate rule violation; it
was offered to explain why Nifong engaged in
conduct that otherwise seemed inexplicable.

After a five day trial, the DHC found and
concluded that Nifong violated multiple
Rules of Professional Conduct by making
improper statements to the media, failing to
comply with obligations imposed on him by
statute and court order to provide discovery,
and lying to the court. For this misconduct,
Nifong was disbarred. That is what North
Carolina State Bar v. Nifong was about. m

Katherine Jean is is counsel and assistant
executive director of the State Bar.
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FICTION WRITING COMPETITION - FIRST PRIZE

Lost Call

By JaAsoN B. SPARROW

Garson Oaktree had temporarily lost
interest in practicing law. However, his
family had not lost interest in his continu-
ing to be gainfully employed, and his staff
had families to support as well, so Garson
did his best to persevere and to not let it
show.

On those days he felt like he ought to be
working, but had decided not to, he always
had some ostensibly good reason for why he
would be out of the office all day besides
just hanging out one of those "Gone
Fishin" signs on his door like his father and
his grandfather before him had done. If he
were playing golf out of town, he was
always sure to be meeting with a client
either going or coming back. If he really
was going fishing, he usually invited a client
along, or at the very least, a prospective
client, which could be just about anyone.
He was always sure to stress to his staff that
despite how it might look, the primary pur-
pose of such an outing was business and
that he received no other gratification from
the activity itself.

He did an excellent job for his clients
and he felt he was one of the most diligent
and hardworking lawyers in Clarkson
County. However, he did not feel the "Call
to the Bar" that his father and grandfather
had often attributed to other lawyers.

When Garson had decided to attend law
school, they had stated proudly and often
to others that Garson had indeed been
"Called to the Bar." Perhaps, at least in their
minds, this had been true, but Garson was-
n't sure exactly what it meant with regard to
him. The angel of the Lord had never
appeared to him and said: "Garson! Ye shalt
come to the practice of law!"

The image of what this might look like
usually made him chuckle to himself, but
immediately afterwards he always felt guilty
like he had been blasphemous not only
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against his father and grandfather, but also
against the Lord.

When he had decided to attend law
school, he was spending a lot of time in bars
of a different type and driving drunk so
often that he was genuinely concerned he
would wind up behind bars, or worse hurt
someone else, if he didn't mend his ways.
When he reflected on those days, he told
himself that people were more innocent
back then. Everyone did it and pretty much
everyone that did it had gotten away with
it, and only a few had been hurt. But, he
felt a lot worse about it now, in retrospect,
than he had then.

At the time, what seemed like a good
idea was to get serious about something and
maybe, somehow, that would keep him
from frequenting the other types of bars,
but he did not understand where his father
or his grandfather had gotten the informa-
tion about his being "Called to the Bar."

This was the reason he didn't hang a
"Gone Fishin"" sign on his door or use
some other such hokey way to alert every-
one that he was taking off and he wasn't the
least bit ashamed about it. Someone that is
called to an altar of service in a noble pro-
fession (like a minister is called—as Garson
understood it) has something inside of
them that makes them a member of that
profession; they have somehow crossed over
to being a different kind of person based on
a higher calling. Yet when he pictured an
angel or Jesus or some sign telling these
people which way to go, he did not laugh.
It seemed plausible. Perhaps it seemed plau-
sible because it was not Garson himself
whom he envisioned being called.

If his father or his grandfather went fish-
ing they were still lawyers. It wasn't what
they did minute to minute that made them
lawyers. It was who they were. If Garson
left the office for the afternoon to play

The Results Are In!

In 2008 the Publications Committee
of the State Bar sponsored its Fifth
Annual Fiction Writing Competition.
Four submissions were received and
judged by a panel of six committee
members. The submission that earned

first prize is published in this edition of
the Journal.

hooky and relax, in his mind, he was not a
lawyer. He was just a guy slacking off—not
being a lawyer. He knew his employees
were aware he was out doing something
other than working, but with having not
been called to the bar, he just didn't have
the guts to be so flip about what he felt were
his duties to his staff and his clients. To
Garson, if he wasn't working, he wasn't
really doing his job. He wasn't doing the
absolute best he could and, called or not,
that was something he could control—how
hard he worked and his dedication to those
responsibilities.

Garson was one county over in late
October of a recent year examining the title
to a piece of real estate a client of his hoped
to buy. He had stopped on the way back
towards town at a piece of land his grandfa-
ther had left him. He told himself it would
be just a little while and he would be back
in the afternoon to draft his title opinion,
even though it really didn't have to be done
until the early part of the following week.

However, he soon found himself dressed
in camouflage and climbing into one of the
many permanent deer stands he had on the
property. The patented camouflage pattern
was called "Mossy Oak Break Up" which
always made him laugh (even though he
swore by it) and think about Flatt and
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Scruggs' "Foggy Mountain Breakdown"
which he supposed was intended by the
manufacturer. He did not think that hunt-
ing when he felt he was supposed to be
working was really a problem, especially
since he remained connected to the office
the entire time.

He had just gotten to the top of the
stand's ladder when his cell phone began to
vibrate. He had a pocket sewn to the inside
of his shirt so that he could feel the vibra-
tion against his skin, and no noise could
escape and scare his prey. As a hunter, he
was ashamed to have his phone with him,
but as a lawyer, he reasoned that without
the phone there would be a lot less hunting.
He had made the mistake in the early days
of cell phones of marveling out loud at his
office that he could "even get a signal all the
way out there" at his grandfather's land. At
the time, he could not have conceived that
he would live long enough to see technolo-
gy progress to the point that he could actu-
ally be talking on a cell phone that was not
tethered to a car or housed in some sort of
giant bag or both.

The call was from his office. One of his
clients had been arrested and charged with
murder.

X X ok

Daniel Gibbs had been a client of
Garson's on and off for a number of
years—ifirst as a juvenile and then, once he
reached sixteen, as an adult.

Garson had always liked him and
thought that, deep down, Daniel really was
a sweet kid, but—and Garson hated to
think this about anyone—he was stupid.
Worse than stupid actually. Garson also
liked that Daniel had never been violent,
but recognized that one of Daniel's main
problems was that he didn't have the sense
to realize his own limitations. He was also
lazy and for some reason seemed to believe
he deserved better than he was able to
acquire through the little honest work he
performed. While an average person of
much less than average intelligence would
be satisfied to have a nice job with a regular
paycheck, Daniel would get a new job and
rob the employer the same evening. But, he
still just couldn't understand why he kept
getting caught.

Several years back, Daniel learned on the
internet that one could make crystal
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methamphetamine using household items
and got arrested for stealing Vicks
VapoRub. While in jail, he learned that it
was actually Vicks nasal inhalers, not
VapoRub, that he needed to make the
meth. The first batch he made shortly after
he was released from jail miraculously came
together for him. However, instead of sell-
ing it as would a slightly more astute crim-
inal, Gibbs went on a two-week bender
and, in trying to cook up a second batch,
while still high on the first batch, he burned
his grandmother's house to the ground.

After the fire, Daniel's grandmother's
church had held bake sales and taken up
collections and bought her a repossessed
singlewide. One member of the congrega-
tion had even donated the labor and the
truck for the set-up and transport of the
trailer.

When Gibbs had served his sentence, his
grandmother had forgiven him and taken
him in again. That's why, when a second
fire burned the trailer up with sweet old
Grandmother Gibbs inside of it, the sheriff
had almost immediately arrested Daniel.

Garson turned the phone off and put it
back into the pocket of his fatigue vest,
made sure his gun was securely slung over
his back, and climbed out of the stand and
down the ladder.

Instead of dressing out of the trunk of
the car like he had when he had put on his
hunting clothes, he tore down the long
drive at the property pulling off camo,
throwing it into the back seat and replacing
it with his two-button grey wool suit and
fairly new, but slightly rumpled, blue and
yellow striped silk tie.

Upon arrival into town, he pulled into
the municipal parking lot, stepped out of
the car, bent over and tied his black
wingtips, grabbed his briefcase out of the
backseat floorboard, and headed toward the
Sheriff's Department and jail.

The jail smelled like a cross between an
old folks home and a locker room, but like
the atmosphere in a locker room before a
game, when he entered the building he
always felt an electric anticipation that
something big was about to happen in
which he would play a part.

When Gibbs entered wearing a red
jumpsuit, Garson remembered immediate-
ly why he had liked the young man in the
past in spite of his stupidity. He had a gen-
erous face. It projected a guilelessness that

even the innocent often have not mastered.

He looked scared. His eyes were red and
swollen and there were streaks on his cheeks
where the tears had cut into the dirt.

Gibbs rose to greet him and the men
shook hands—both of Gibbs's hands con-
nected by the handcuffs rising and reaching
simultaneously.

"Sorry to hear about your grandmoth-
er."

"She's the only one that ever cared for
me. She always forgave me when I messed
up. She'd just tell me that she loved me and
the Bible said forgiveness is divine..." The
boy broke off.

"Do you know what happened?"

"I swear I don't. I didn't cause that fire"

The lawyer and client continued to do
their regular back and forth for about an
hour. The lawyer took a lot of notes, but he
had no idea if any of them would help his
client. He found that the interview did con-
firm that the boy would make a likable and
believable witness, in the unlikely event he
would testify in his own trial.

* ok Xk

After Garson met with Gibbs, he drove
immediately out to the scene of the fire. He
had the sheriff and the fire chief meet him
out there. To the extent they would let
him, he took pictures of everything. He
took video of the same things he pho-
tographed, asking questions of the chief
and the sheriff.

While taping, the types of questions he
often asked were in the nature of: "Were
you one of the first on the scene of this fire?
Is this what you remember the evidence
looking like?" It was a who, what, when,
where sort of thing that he borrowed from
the one journalism class he had taken in
college, but had served him well in the
practice of law. Often he got answers such
as: "I can't remember,” or " I'm not sure,"
but even though Garson was ostensibly on
the other team, he had worked with both of
them for many years—from back when
they were rookies and each knew that he
was not trying to trick them. He was just
making sure his client wasn't getting
tricked. While the county attorney had
advised them both to not participate in this
kind of exchange of information, both the
chief and the sheriff felt it did their cases

more good than harm. It was also more effi-
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cient because both sides knew that a matter
was being thoroughly investigated at the
front end and which facts were almost
agreed upon as not being in dispute.

Garson spent the bulk of the weekend
talking to Gibbs and combing over the
facts. He asked Gibbs to tell his story again
and again. Sunday afternoon he went out to
try to find the place in the woods where
Gibbs had been found by the police dogs.

There was a piece of yellow police tape
marking the bottom of a ladder which had
been nailed to a tree. The dogs had followed
Gibbs's scent from the trailer and had treed
him like a possum. Gibbs came down when
commanded by the search team.

Garson went up the ladder and down the
ladder several times and looked into the
stand. It was large and sturdy, built big
enough so that a couple of people could com-
fortably stretch out and shoot from the prone
position. He lay down carefully on his back
and rolled over one time to see if a grown
man could do it without falling off. As he set-
tled down onto his stomach, he caught the
glint of something shiny on the ground
below. When he came back down again, he
examined it as closely as he could without
touching it. It was a condom wrapper.

He called the sheriff at home who was-
n't too happy about being disturbed, but he
agreed that if there was new evidence it
should be dealt with sooner rather than
later. Garson waited until the sheriff and a
number of deputies arrived, then he left to
go back to the jail.

Gibbs denied knowing anything about
the new evidence until Garson reminded
him that with his criminal record, if he was
convicted of starting the fire at his grand-
mother's house that killed his grandmother,
he would likely be sentenced to a term that
would keep him in prison for the rest of his
life.

"Well, I did leave it there. It was mine,
but I can't tell you who I was with."

Garson already knew whom he had been
with. The only person to visit the boy other
than himself was Virginia Stonewater, the
eighteen-year-old daughter of the minister
at his late grandmother's church.

Monday morning Garson made a call to
the district attorney, the sheriff, and the fire
chief, but the first thing he did was to make
arrangements for Virginia Stonewater to run
into him. She was a pretty girl. He knew
what she looked like from church, and he
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knew she walked to school every day because
he often passed her on his way to work.

He pulled his car over beside her, got out
and asked if she would walk with him for a
while. She obliged his request. He con-
firmed that she had been with Gibbs when
the fire was alleged to have started. Her
Daddy would be furious if anyone found
out, but she had admitted what Gibbs
would not. She confirmed it had been her
that had been having sex with Gibbs in the
deer stand in the woods, near his grand-
mother's trailer at the time the fire had start-
ed. They had heard the sirens and had
climbed out of the stand. Gibbs had run in
the direction of the sirens and she had gone
in the other direction towards the dirt road
where she had parked her daddy's car.
Daniel Gibbs could not have started the fire.

For Garson, the case had opened in one
deer stand and closed in another.

* %k X

Late that Monday afternoon, the DA
stopped to talk to the receptionist, Eunice,
on the way out of Garson's office. He had
just met with Garson, the fire chief, and the
sheriff.

Due to his past experiences with
Garson, the DA knew the facts, as Garson
had conveyed them, would check out. He
had still done his own follow-up just as a
matter of thoroughness, but he was now
willing to admit that the fire could have

@ Duke

UNINYERSITY

Conrinming Sruodies

Iearnmasre.duloe,cdu/paralegal

been caused by faulty wiring or a number of
other ways that had nothing to do with
Daniel Gibbs. He told the other three men
in the meeting he had decided to dismiss
the charges. This sort of thing was rarely
done for other attorneys, but then the DA
felt most other attorneys did not seem to
take up the mantle of their clients' causes
the way Garson did.

The DA had known Eunice from when
she had worked for Garson's father and
grandfather before him. She had seen more
law practiced than just about anyone in the
county. He asked her what it was that made
Garson so good. What did she think he did
to get the kind of results he often got?

The elderly lady stopped looking
through the top drawer of a file cabinet and
thought. Then she said something the DA
had not heard said about anyone in a long
time. She said. "Well, he's been called.
Once a man has been called to the bar there
is really no stopping him."

The DA went on his way. In his heart,
he knew she was right about Garson.
However, he felt a tinge of personal regret.
He too was doing his best, but he was prac-
ticing his profession without the blessing of
having ever been called. m

Jason Sparrow is a partner in the firm of
Sparrow Wolf & Dennis, PA. He has a gener-
al business practice and represents clients in
litigation, business law, commercial real
estate, and construction law.
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